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U.S. Customs Service 


Treasury Decisions 


(T.D. 01-65) 


DELEGATION OF AUTHORITY TO ACKNOWLEDGE 
WAIVERS OF THE STATUTE OF LIMITATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces that, effective January 1, 2001, 
Customs Headquarters has delegated to Fines, Penalties and Forfei- 
tures (“FP&F”) Officers in the servicing Customs ports the authority, 
with a noted exception, to acknowledge waivers of the statute of limita- 
tions from parties who might otherwise be entitled to assert the statute 
of limitations as a defense against civil suit. The delegated authority 
does not extend to situations where the FP&F Officer has already re- 
ferred to Customs Headquarters a pending petition, supplemental peti- 
tion, offer, or other matter relating to an existing penalty or forfeiture 
case. 


DATE: The delegation of authority to acknowledge waivers of the stat- 
ute of limitations went into effect January 1, 2001. 


ADDRESS: Corporations and individuals submitting statute of limita- 
tions waivers should address the waivers to the Fines, Penalties and 
Forfeitures Officer of the servicing Customs port. 


FOR FURTHER INFORMATION CONTACT: Alan Cohen, Penalties 
Branch, Office of Regulations and Rulings, U.S. Customs Service, (202) 
927-1503. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Section 621 of the Tariff Act of 1930, as amended (19 U.S.C. 1621), is 
the statute of limitations for the Government to initiate judicial pro- 
ceedings to enforce the collection of a monetary penalty or forfeiture of 
property accruing under the customs laws. Pursuant to 19 U.S.C. 1621, 
the Government, as a general rule, must initiate such judicial proceed- 
ings within 5 years from the time that an alleged offense is discovered, 
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or in the case of forfeiture, within 2 years after the time when the in- 
volvement of the property in the event was discovered, whichever is lat- 
er. For non-fraudulent violations of 19 U.S.C. 1592 or 1593a, however, 
the Government must initiate judicial proceedings within 5 years from 
the date of the alleged violation. For violations of 19 U.S.C. 1592 or 
15938a arising out of fraud, the Government must commence suit within 
5 years from the date of discovery of fraud. 

The administrative procedures established by 19 U.S.C. 1592(b) and 
1618, and implemented by parts 162 and 171 of the Customs Regula- 
tions (19 CFR parts 162 and 171), set forth the manner by which certain 
penalty and forfeiture actions are processed. In certain circumstances, 
Customs will shorten the time in which a party has to provide informa- 
tion to Customs or petition for relief in order to ensure that Custcms 
can administratively pursue the penalty or forfeiture action before the 
statute of limitations expires. For example, §§ 162.78(a) and 171.2(e) of 
the Customs Regulations (19 CFR 162.78(a) and 171.2(e)) provide a 
Fines, Penalties & Forfeitures (“FP&F”) Officer with authority to 
shorten the time a party has to respond to pre-penalty and penalty no- 
tices if there is ashort period of time remaining before the statute of lim- 
itations expires. 

A party may wish to waive the statute of limitations for a period of 
time so that the administrative process may continue in an orderly fa- 
shion. A waiver of the statute of limitations may provide a party with 
additional time to respond to a pre-penalty, penalty or seizure notice, 
and promote final disposition of the matter by administrative means 
without resorting to judicial action. 

In T.D. 69-126, dated May 20, 1969, at paragraphs (1)(A)(b)(2) and 
(3), the Director, Division of Entry Procedures and Penalties, Office of 
Regulations and Rulings, U.S. Customs Service, was delegated the au- 
thority to make decisions with regard to certain penalty claims. Inher- 
ent in this delegation is the authority to acknowledge a waiver of the 
statute of limitations. 

The functions of the Director, Division of Entry Procedures and Pen- 
alties, regarding penalty and forfeiture matters now reside with the Di- 
rector, International Trade Compliance Division, pursuant to the 
reorganization of the Office of Regulations and Rulings which was ef- 
fective December 30, 1990. 

In aCustoms memorandum referenced 635783 ACC, dated December 
22, 2000, the Director, International Trade Compliance Division, noti- 
fied all FP&F Officers that, effective January 1, 2001, they are dele- 
gated the authority to provide acknowledgement of legally sufficient 
waivers, except where the FP&F Officer has referred to Customs Head- 
quarters a pending petition, supplemental petition, offer, or other mat- 
ter relating to an existing penalty or forfeiture case. In this situation, 
the FP&F Officer will continue to forward waivers to Customs Head- 
quarters for consideration. 
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Corporations and individuals submitting statute of limitations waiv- 
ers to Customs should address their submissions to the FP&F Officer of 
the servicing Customs port, and should no longer submit waivers to 
Customs Headquarters. 

Dated: September 12, 2001. 


SANDRA L. BELL, 
Director, International Trade Compliance Division, 
Office of Regulations and Rulings. 
[Published in the Federal Register, September 18, 2001 (66 FR 48170)] 


(T.D. 01-66) 
CANCELLATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Customs broker license cancellation. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as 
amended, (19 USC 1641) and the Customs Regulations (19 CFR 
111.51), the following Customs broker license is canceled without 
prejudice. 





Name Port Name 





Eagle USA Import Brokers, Inc Dallas/Ft. Worth, TX 
Dated: September 6, 2001. 





BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 
[Published in the Federal Register, September 18, 2001 (66 FR 48170)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 12, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
DouGLas M. BROWNING, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF TRACTIVE BASE 
FOR LOGGING MACHINES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating to 
tariff classification of tractive base for logging machines. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of tractive bases for logging machines, and revoking any treatment Cus- 
toms has previously accorded to substantially identical transactions. 
Notice of the proposed revocation was published on August 1, 2001, in 
the CUSTOMS BULLETIN. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after No- 
vember 26, 2001. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to Customs obligations, a notice was published on August 
1, 2001, in the CUSTOMS BULLETIN, Volume 35, Number 31, proposing to 
revoke H@ 961261, dated February 3, 1998, which classified 6 tractive 
base models as tractors suitable for agricultural use, in subheading 
8701.90.10, Harmonized Tariff Schedule of the United States (HTSUS). 
The only comment received opposed the proposed revocation. The com- 
menter presented several arguments in support of the heading 8701 
classification. The essence of these arguments and Customs response 
are set forth in the attached ruling. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretative ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision, or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised Customs during the comment period. Similarly, pursuant 
to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during this notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
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tice which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking HQ 961261 to 
reflect the proper classification of certain tractive bases for logging ma- 
chines in subheading 8708.99.80, HTSUS, as other parts and accesso- 
ries for the motor vehicles of headings 8701 to 8705, pursuant to the 
analysis in HQ 965029, which is set forth as the Attachment to this do- 
cument. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is re- 
voking any treatment it previously accorded to substantially identical 
transactions. 

In accordance with 19 U.S.C. 1625(c), this rulin 
60 days after publication in the CUSTOMS BULI 


Dated: September 5, 2001 


g will become effective 
r 


JE TIN. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


{ Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC, September 5, 2001 
CLA-2 RR:CR:GC 965029 JAS 
Category: Classification 
Tariff No. 8436.80.00 and 8708.99.80 
Mr. DAviID M. MurPHY 
GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN & KLESTADT LLP 
245 Park Avenue, 33" Floor 
New York, NY 10167-3397 


Re: HQ 961261 Revoked; Tractive Base for Logging Machines 


DEAR Mr. MurPHY 

In HQ 961261, issued to you on February 3, 1998, on behalf of Blondin, Inc., certain trac- 
tive or propelling bases for logging machines were held to be classifiable in subheading 
8701.90.10, Harmonized Tariff Schedule of the United States (HTSUS), as tractors suit- 
able for agricultural use. We have reconsidered this classification and now believe that it is 
incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107, Stat. 2057, 2186 (1993), notice of the proposed 
revocation of HQ 961261 was published on August 1, 2001, in the CUSTOMS BULLETIN, Vol- 
ume 35, Number 31. Your comment opposing the proposal was the only one received. The 
essence of the arguments you make and Customs response are included in the LAW AND 
ANALYSIS portion of this ruling. 


Facts: 


The merchandise in HQ 961261 is six (6) Rottne tractive or propelling bases identified as 
the Rottne, Rottne Rapid, Rottne Rapid G, Rottne 2000, Rottne SMV Rapid and the Rottne 
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5000. All are either 2-wheeled or 4-wheeled models with different engines and transmis- 
sion configurations. All have either power take-off (PTO) or a hydraulics system. They are 
imported without attachments. After importation, these propelling bases are attached to 
specific logging machines such as tree harvesters, log forwarders, scarifiers, clam bunk 
skidders, etc. The conclusion in HQ 961261 was that the six tractive bases were self-pro- 
pelled and designed to haul or push various logging implements. Thus, the tractive bases 
were found to meet the Chapter 87, Note 2, HTSUS, definition for “tractors.” The imple- 
ments were held to be interchangeable and powered by the tractive bases’ PTO or hydrau- 
lics systems. 

However, a more careful review of the submitted materials on which HQ 961261 was 
based, and additional information not previously available to us, now suggests that these 
tractive bases are not tractors. In fact, they may be classifiable in several different provi- 
sions. 

The HTSUS provisions under consideration are as follows: 

8436 Other agricultural, horticultural, forestry * * * machinery; parts there- 
of: 
8436.80.00 Other machinery 


* * ‘6 7 * 
8701 Tractors (other than tractors of heading 8709): 
8701.90 Other 
8701.90.10 Suitable for agricultural use 
+ * * * * * * 

708 Parts and accessories of the motor vehicles of headings 8701 to 8705: 
8708.99 Other 
8708.99.80 Other 


7 
issue: 


Whether the Rottne tractive bases, or any of them, are tractors of heading 8701. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level. 
Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

You make the following arguments in support of the heading 8701 classification: (1) at 
least two of the United States trading partners classify substantially similar merchandise 
in heading 8701; (2) in recent litigation in the Court of International Trade on identical 
merchandise, Customs stipulated the tractive base under heading 8701, HTUS, as trac- 
tors, and an attached bogie wagon under heading 8716, HTSUS, as farm wagons, not me- 
chanically propelled; (3) while an attached bogie wagon and loader are propelled by the 
power takeoff (PTO) utilizing power from the engine of the tractive base, the tractive base 
still performs a hauling function required of tractors of heading 8701; and, finally, at least 
certain of the models at issue qualify as agricultural, horticultural, and forestry machinery 
of heading 8436, HTSUS 

With respect to your first argument, Customs considers rulings from other countries as 
instructive, and an indication only of how other Customs administrations classify like 
goods. However, Customs is not legally bound to abide by rulings of other countries. Con- 
cerning your second argument, cases submitted on agreed stipulation of facts have no pre- 
cedential value. The Government is not obligated to classify merchandise in entries not 
before the Court, or in future entries, in accordance with a Stipulated Judgement Order. 

Chapter 87, Note 2, HTSUS, in part defines “tractors” as vehicles constructed essential- 
ly for hauling or pushing another vehicle, appliance or load. Machines and working tools 
designed for fitting to tractors of heading 8701 as interchangeable equipment remain clas- 
sified in their respective headings even if presented with the tractor, and whether or not 
mounted on it. 
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As noted previously, HQ 961261 concluded that based on the submitted literature the six 
Rottne tractive base models were self-propelled and designed to haul or push various log- 
ging implements. However, specifications in literature for the Rottne Rapid Forwarder and 
the Rottne SMV Rapid, under the caption POWER TRANSMISSION, include the expres- 
sion “disengageable wagon drive,” under wagon bogie the expression “hub reductions in 
the wheel hubs,” and the expression “single axle front and geared bogie rear, both with 
manual differential lock.” In addition, an extensive description of Rottne Rapid forwarders 
appears on Rottne Rapid Logging Equipment’s web page, http://www.rottneusa.com/ 
rapid.html. In addition to advertising the forwarder’s availability in “both 6 and 8 wheel 
drive,” there appears a schematic diagram of the vehicle that appears to depict a drive shaft 
off a transmission that supplies power to the rear wheels. Also depicted is the rear wheel set 
with a series of gears that appear to adjust the ratio of the power to the rear wheels in pro- 
portion to the power supplied to the front wheels. Alternatively, there is a suggestion that 
the wheels of the bogie wagons in the log forwarder configurations may be powered by the 
tractive base’s power take off (PTO), through an on/off toggle. While it is not entirely clear 
whether this latter information applies directly to all of the Rottne models the subject of 
H® 961261, it nevertheless permits the strong inference that the tractive bases for at least 
the Rottne, the Rottne Rapid G, Rottne Rapid, and Rottne SMV Rapid, do not haul the bo- 
gie wagon or implements to which they are attached; rather, they power the wagon or im- 
plements. Therefore, with respect to your third argument, because the tractive bases at 
issue admittedly provide mechanical propulsion to the wheels of the bogie wagon, the trac- 
tive bases cannot be said to constitute vehicles constructed “essentially” for hauling or 
pushing, the former term connoting, in our opinion, a steady and forceful heavy pulling or 
dragging. It is difficult, therefore, to argue that these tractive bases meet the Chapter 87, 
Note 2 definition for “tractors.” 

Concerning your fourth argument, the submitted literature also describes the Rottne 
2002—which we presume is representative of the model 2000 at issue here—and the 
Rottne 5000 as harvesters. As pictured, they are 4-wheeled vehicles with enclosed cabs, 
both with articulated arms to which are attached either rotary cutting tools with teeth or 
saws. These machines are advertised as bush cleaners and tree fellers. It is unclear if these 
models are imported with or without the cutting attachments. The 87.01 ENs, on p. 1544, 
state the heading does not cover propelling bases specially, designed, constructed or rein- 
forced to form an integral part of a machine performing a function such as lifting, excavat- 
ing, levelling, etc., even if the propelling base uses traction or propulsion for the execution 
of this function. As imported, the Rottne 2000/2002 and the Rottne 5000 are machines de- 
signed to function in a variety of forestry-related activities, and are not constructed essen- 
tially to haul or push another vehicle, appliance or load. Moreover, the 84.36 ENs on p. 
1318, include the following under the caption (H) Forestry machines: (2) Tree-felling ma- 
chines with hydraulic shears or saws and (4) Stump removers which break up stumps to a 
certain depth below the surface by means of knived discs. Whether imported with or with- 
out cutting attachments, the Rottne 2000/2002 and the Rottne 5000 meet the heading 
8436, HTSUS, description. These models will be classified accordingly. 

Finally, heading 8708 covers parts and accessories for the motor vehicles of headings 
8701 through 8705. Goods of heading 8708 must be identifiable as being suitable for use 
solely or principally with those vehicles and they must not be excluded by the legal notes to 
Section XVII. Also, the good must not be more specifically described by another provision of 
the HTSUS. The available evidence indicates that the Rottne tractive base models not de- 
scribed by heading 8436 are parts principally used with log forwarders which are motor 
vehicles for the transport of goods, described in heading 8704. We note that forward sec- 
tions of log forwarders substantially similar to the Rottne models not described by heading 
8436 have previously been classified in subheading 8708.99.80, HTSUS. See NY F80926, 
dated December 27, 1999. 


Holding: 


Under the authority of GRI 1, the Rottne tractive base models designated Rottne, 
Rottne Rapid, Rottne Rapid G, and Rottne SMV Rapid are provided for in heading 8708. 
They are classifiable in subheading 8708.99.80, HTSUS. Machines designated the Rottne 
2000/2002 and the Rottne 5000 are provided for in heading 8436. They are classifiable in 
subheading 8436.80.00, HTSUS. 
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Effect on Other Rulings: 


HQ 961261, dated February 3, 1998, is revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
HIKING SHOES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of treat- 
ment relating to tariff classification of hiking shoes. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying one ruling letter pertaining to the tariff 
classification of hiking shoes under the Harmonized Tariff Schedule of 
the United States (HTSUS). Similar'y, Customs is revoking any treat- 


ment previously accorded by Customs to substantially identical trans- 
actions. Notice of the proposed modification was published in the 
CUSTOMS BULLETIN of August 1, 2001, Vol. 35, No. 31. No comments 
were received in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after November 26, 
2001. 


FOR FURTHER INFORMATION CONTACT: Joe Shankle, Textiles 
Branch, (202) 927-2379. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI’), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
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public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1484), the importer of record is responsi- 
ble for using reasonable care to enter, classify and value imported mer- 
chandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to Customs obligations, notice proposing to modify New 
York Ruling Letter (NY) G80670, dated September 12, 2000, was pub- 
lished on August 1, 2001, CUSTOMS BULLETIN, Volume 35, Number 31. 
No comments were received in response to the notice. 

In NY G80670, Customs classified a below the ankle hiking shoe, un- 
der subheading 6404.11.90, HTSUSA, which provides, in pertinent 
part, for: Sports footwear; tennis shoes, basketball shoes, gym shoes, 
training shoes and the like. Based on our analysis of the scope of the 
terms of subheading 6404.11, HTSUSA, the Legal Notes, and the Ex- 
planatory Notes, hiking shoes of the type discussed herein, are classifi- 
able as other footwear under subheading 6404.19.90, which provides, in 
pertinent part, for: “Footwear with outer soles of rubber, plastics, leath- 
er or composition leather and uppers of textile materials: Footwear 
with outer soles of rubber or plastics: Other: Other: Valued over 
$12/pair.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY G80670, 
and any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in HQ 964625 attached hereto. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
the Customs Service to substantially identical transactions that is con- 
trary to the position set forth in this notice. 

As stated in the proposed notice, this modification will cover any rul- 
ings that are contrary to the position set forth in this notice which may 
exist but have not been specifically identified. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) contrary to 
the position set forth in this notice, should have advised Customs dur- 
ing the comment period. Similarly, pursuant to section 625(c)(2), Tariff 
Act of 1930 (19 U.S.C. 1625 (c)(2)), as amended by Title VI, Customs is 
revoking any treatment previously accorded by Customs to substan- 
tially identical transactions that is contrary to the position set forth in 
this notice. This treatment may, among other reasons, have been the re- 
sult of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the HTSUS. Any person involved in substantially iden- 
tical transactions should have advised Customs during the comment 
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period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to the 
effective date of this final decision. 


Dated: September 10, 2001. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


| Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE, 
Washington, DC, September 10, 2001. 
CLA-2 RR:CR:TE 964625 JFS 
Category: Classification 
Tariff No. 6404.19.90 
Mr. WILLIAM J. MALONEY 
RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 
Re: Modification of NY G80670; Below the Ankle Hiking Shoe; Not Athletic Footwear; 


DEAR MR. MALONEY 

This letter is in response to your request dated October 2, 2000, for reconsideration of 
New York Ruling letter (NY) G80670, dated September 12, 2000, filed on behalf of your cli- 
ent Deckers Outdoor Corporation. The request concerned the classification under the Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), of two styles, Quest 
and Casille, of outdoor footwear. Two samples of the Quest and one sample of the Casille 
were submitted for consideration. 

Attending aconference with Headquarters personnel on May 14, 2001, were yourself and 
Mr. Barry McGeough. Mr. McGeough is an employee of Deckers, and is an expert in the 
design and production of the Quest and the Casille. In addition to the in-person conference, 
a telephone conference was held on June 28, 2001. Participating in the telephone confer- 
ence were yourself and Mr. McGeough. During the conference, it was determined that the 
style Cassile had undergone several design changes since your request was filed, and that 
the version of the Casille that was considered in NY G80670, was no longer being imported. 
In a letter dated June 29, 2001, you confirmed that the request to reconsider the style Cas- 
sile was abandoned. 

After review of NY G80670, it has been determined that the classification of the style 
Quest in subheading 6404.11.90, HTSUSA, was incorrect. For the reasons that follow, this 
ruling modifies NY G80670. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
modification of NY G80670 was published on August 1, 2001, in the CUSTOMS BULLETIN, 
Volume 35, Number 31. No comments were submitted in response to the notice. 


Facts: 


The Quest is produced for both women and men. It is alow top, below the ankle shoe. The 
upper is composed of textile material with overlays that are composed of leather covered 
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with a textile material. The textile material is designed to resist abrasion and is waterproof. 
The uppers are formed on a last similar to the kind used by Vasque to manufacture hiking 
boots. The Quest has a hard rubber toe guard over the top of a soft plastic/rubber toe pro- 
tector that wraps around the front of the shoe. It has a hard plastic heel counter to whicha 
hard plastic loop is attached enabling the shoe to be clipped to a backpack. 

The outer sole of the Quest is constructed of high abrasion rubber. This rubber is a hard 
material that is designed to resist wear. The outer sole has lugs 5-6 millimeters in depth, 
arranged in a pattern similar to that of a traditional hiking hoot: Between the forefoot and 
the heel portions of the outer sole at the arch of the foot, there is a hard thermoplastic ure- 
thane material. This material extends between the outer and inner soles into the forefront 
of the shoe and into the heel. This material is a shank that stiffens the sole and protects the 
foot. 

The shoe is secured to the foot by a system called the Teva Wraptort strapping system 
that is designed to hold the foot securely within the shoe. This system is designed to pre- 
vent the foot from s liding 1 forward in the shoe on downhill surfaces. The Wraptor™ system 
consists of a oe that is 7/8‘ of an inch wide that passes under the foot between the out- 
sole and the midsole through a channel in the thermoplastic urethane shank. It crosses 
over thei sabe of the foot and is integrated into the lacing system. The result is that when 

the laces of the shoe are pulled tight, the shoe is pulled snugly to the foot from the bottom, 
as well as the top and the sides. 

The midsole is composed of dual density ethyl vinyl acetate (EVA) that absorbs shock 
The shoe has a “Shoc Pad” in the heel that is composed of absorbent rubber. Both of the 
samples are a size 9. One sample weighs 18.8 ounces, the other sample weighs 19.8 ounces 

The Quest is marketed and distributed to retailers that target outdoor activities such as 
hiking and camping. The shoe is not sold at traditional athletic footwear retailers 
Issue: 

Whether the below the ankle footwear under consideration is classifiable under sub- 


heading 6404.11.90, HTSUSA, as tennis shoes, basketball shoes, gym shoes, training shoes 
and the like. 
Law and Analysis 

Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the o idings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and ifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied 

The Harmonized Commodity Description and Coding System, Explanatory Notes 
(ENs), represent the official interpretation of the Harmonized System at the international 
level (for the 4 digit headings and the 6 digit subheadings) and facilitate classification un- 
der the HTSUSA by offering guidance in understanding the scope of the headings and GRI. 
The Explanatory Notes, although not dispositive or legally binding, provide a commentary 
on the scope of each heading of the HTSUS, and are generally indicative of the proper inter- 
pretation of these headings 

In NY G80670, Customs ruled that the Quest was classifiable under subheadi1 
6404.11.90, HTSUSA, which provides for 


‘5 


Footwear with outer soles of rubber, plastics, leather or composition leather and up- 
pers of textile materials: 


Footwear with outer soles of rubber or plastics 
Sports footwear; tennis shoes, basketball shoes, gym shoes, training shoes 
and the like: 
Other: 
Valued over $12/pair 

The Quest, with its below the ankle upper, may appear to be similar to the “athletic” 
shoes enumerated above. However, its substantial construction gives it many of the same 
features present in a hiking boot. Because hiking boots are not provided for in the Tariff 
and are classified based upon their constituent materials, it is first necessary to determine 
if the Quest is classifiable under subheading 6404.11, HTSUSA. 

In Treasury Decision (T.D.) 92-32 (16 Cust. Bull. & Dec. No.16 at 4), Customs responded 
to the claim of importers that hiking/backpacking boots are “like” athletic footwear and are 
therefore classifiable under subheading 6404.11, HTSUSA. Customs rejected this claim, 
stating: 
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In this instance the hiking/backpacking boot, although used in the sport of backpack- 
ing, fails to qualify as athletic footwear within subheading 6404.11 because it is not 
“like” tennis shoes, basketball shoes, gym shoes, and training shoes. Specifically, hik- 
ing boots are heavier than the listed exemplars of athletic footwear. This slows the 
wearer’s running speed substantially. All the exemplars are used in sports which re- 
quire fast footwork or extensive running. Additionally, the exemplars are not 
constructed so as to protect the foot against rough and rocky terrain as are hiking 
boots. For these reasons we conclude that the hiking/backpacking boot is not classifi- 
able under subheading 6404.11, as claimed. 


Emphasis added. Thus, it has been Customs position that in order for footwear to be classi- 
fied as athletic footwear under subheading 6404.11, HTSUSA, it must be constructed for 
an activity that requires fast footwork or extensive running. However, it is not necessary 
that the footwear be principally used for that activity.! 

In Headquarters Ruling Letter (HQ) 953882, dated September 24, 1993, an importer 
challenged Customs position that because hiking boots are not designed for fast footwork 
or extensive running, they are not athletic footwear. The importer argued that three styles 
of hiking boots were athletic footwear because: 


. The hiking shoes in issue are no heavier than for example, the average pair of a 
corresponding size of basketball shoes. In fact, the literature of the GT Max and the GT 
Rugged specifically state that those styles are “[l]ightweight shoe[s] designed with an 
outsole ideal for mountain biking, short distance trail running, or day hiking with 
lightweight pack.” 

2. Customs contended that all the exemplars were used in sports requiring fast foot- 
work or extensive running. The sport of hiking requires fast footwork and/or run- 
ning—for example, to cross a hazardous path, to leap across a gap or over a barrier, or 
to escape the elements or potential danger. Further, the active hiker/backpacker will 
incorporate sporadic jogging like running (frequently between one-quarter to one half 
mile intervals) into their day-long hikes. 

3. If footwear had to be used in a sport requiring extensive running or fast footwear, 
in order to fall within the purview of “like” footwear under subheading 6404.11, 
HTSUS, then footwear such as aerobic shoes would be excluded from that provision. 
However, the sporting goods industry in the United States clearly considered aerobic 
footwear and other footwear not requiring extensive running (e.g., walking shoes) to 
come within the footwear category known as athletic footwear. 

1. The claim by Customs that the exemplars are not constructed so as to protect the 
foot against rough and rocky terrain is not correct. These shoes have characteristics 
such as carbon rubber outsoles, lugs on outer soles, EVA midsoles, heel counters, heel 
stabilizers, nylon mesh/leather uppers, removable sock liners, padded heel tabs, 
padded collars, padded tongues, lateral stabilizer straps, double toe foxings and adjust- 
able width lacings which protect the foot against rough and rocky terrain. 

Customs rejected the importer’s claim as to one of the boot styles outright. Customs con- 
cluded that the boot, with its distinct heel, over the ankle upper, very thick sole, and steel 
shank, did not belong in subheading 6404.11, HTSUSA. Applying its requirement that the 
shoes be designed for fast footwork or extensive running, Customs had more difficulty clas- 
sifying the other two styles of boots because, although they were distinct from athletic 
shoes, they were suitable for short distance trail running. Ultimately, Customs looked to 
the differences between the boots and athletic shoes to conclude that they were not classifi- 
able under subheading 6404.11.20, HTSUSA. Customs noted the following construction 
designs in reaching its conclusion. 

1. A “heel” stabilizer on the “in” side of the foot which extends past the mid point of 
the shoe; 

2. stitched and cemented on, molded rubber heel and toe bumpers; 

3. outersoles which are considerably heavier and stiffer (although substantially less 

sO than the usual hiker) and which have a quite different design “and spacing for the 
“studs;” and 
4. uppers which cover the ankle. 


1 Additional U.S. Note 2 to Chapter 64, HTSUSA, provides 


For the purposes of this chapter, the term “tennis shoes, basketball shoes, gym shoes, training shoes and the like” 
covers athletic footwear other than sports footwear (as defined in subheading note 1 above, whether or not principally 
used for such athletic games or purposes. Emphasis added 
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In HQ 955224, dated March 25, 1994, Customs agreed with the protestant and ruled that 
a man’s over-the-ankle shoe was not a hiking boot. Customs found that the shoe was more 
“like” tennis, basketball, gym or training shoes and was classified in subheading 6404.11, 
HTSUSA. In support of his position, the protestant argued that: 

1. The footwear is constructed along the same general lines as athletic footwear. The 
only real difference is the outersole which is somewhat heavier than some, but not all, 
jogging shoes. It is no less flexible, however. Also, the upper material is waterproof. 
These differences are not significant and certainly do not preclude classification as 
athletic footwear. 

2. The footwear is lightweight; it is not heavier than athletic footwear. Its weight will 
be approximately 13 ounces (men’s size 9). This is consistent with the weight of athlet- 
ic footwear. Tennis shoes, basketball shoes, running shoes and cross-training shoes 
have weights in this range. 

3. The subject footwear is designed for use in activities which require fast footwork 
and extensive running, specifically scrambling and trial running, although it will be 
useful in other sports such as mountain biking, hiking and light backpacking. 

4. The subject footwear does not exhibit three of the four characteristics cited in 
HRL 953882 as “conspicuous differences from training shoes.” The subject footwear 
does not have a heel stabilizer which extends past the mid-point of the shoe. The sub- 
ject footwear does not have stitched-on and cemented-on rubber heel and toe bumpers 
The outersoles of the subject footwear are not considerably heavier or stiffer than 
those typical of training shoes 

5. The subject footwear does exhibit the fourth criteria, uppers which extend above 
the ankle. This is not a significant difference from athletic footwear. It is a fact that 
aerobic, crosstraining, basketball and tennis shoes are sold in models which cover the 
ankle. Accordingly, the fact that the subject footwear has uppers which cover the ankle 
does not disqualify it from classification as athletic footwear since many exemplars of 
athletic footwear have uppers which cover the ankle. 

Customs agreed that the footwear, although possessing some features of a hiking boot, was 
not a hiking boot. Customs concluded that the footwear was similar enough to tennis, bas- 
ketball, gym or training shoes, to be included as “like” them. 

The features looked at by Customs when determining if footwear is athletic footwear 
classifiable under subheading 6404.11, HTSUSA, are those that affect whether the shoe is 
suitable for fast footwork or extensive running. A common feature present in hiking boots 
is outer soles that are too heavy and stiff for fast footwork or extensive running. In con- 
trast, athletic footwear have soles that are flexible, lightweight, generally designed for 
traction on smooth surfaces, and are made of softer rubber. The outer soles of the Quest (1) 
are stiff, (2) are constructed of hard durable rubber, (3) have deep lug patterns designed for 
trail use, (4) have a distinctive heel and (5) are heavy. Additionally, they have a stiff hard 
plastic shank that adds to the stiffness of the outer soles. These features, while good for 
hiking on trails, make the Quest unsuitable for fast footwork and extensive running. 

Counsel submitted marketing materials and independent reviews demonstrating that 
the Quest is not designed for activities requiring fast footwork or extensive running. The 
marketing materials reveal that the Quest is sold at retailers specializing in hiking and 
camping goods as opposed to athletic footwear retailers. Counsel also submitted reviews 
from two independent sources that show that the Quest is not suitable for “fast footwork.” 
One review appeared in the 12’ Annual Gear Guide, dated March 2001, and published by 
Backpacker magazine. An editor for the magazine who tested the shoe stated: 

Built like a tank without the weight, these aren’t the most nimble light hikers or the 
easiest to get your foot into, but they sure can handle rocky trails. They offer good trac- 
tion and great foot control from the crossover stabilizer straps. 

The other reviewer, Outdoor Life Network Television, produced a segment on “light hik- 
ers.” The Quest, along with two other shoes, was selected for testing and comparison. 
Three different persons tested the Quest and each had a different opinion of the shoe. The 
first person found the Quest to be stable. The second found it to have good support, that it 
was stable, not nimble, and advised that one should not expect to take it trail running. The 
third reviewer found that the Quest is overdesigned and uncomfortable. 

The common thread among all of the reviews is that the Quest is a stable solid shoe. It 
appears, however, that the stability of the shoe is at the sacrifice of nimbleness and low 
weight. Based on the independent reviews, the Quest’s outer soles are too heavy, hard, in- 
flexible and cumbersome to allow the wearer to engage in any kind of fast footwork or ex- 
tensive running. 
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One factor that is present in traditional hiking boots that is not present in the Quest, is 
an upper that covers the ankle. Over the ankle uppers provide ankle support and protect 
the ankle from sticks and rocks, which are desirable features when hiking. While the Quest 
may not have the same ankle support as a traditional hiking boot, the substantial construc- 
tion of the sole provides sufficient support. Moreover, the Teva Wraptor™ strapping sys- 
tem, which is designed to prevent the foot from sliding forward in the shoe on downhill 
surfaces, provides additional stability which helps compensate for its lack of an over the 
ankle upper. Although the ankle may be exposed, the Quest is more similar to a hiking boot 
than to tennis, basketball, gym shoes, training shoes and the like. 

When determining whether footwear is athletic footwear under subheading 6404.11, 
HTSUSA, we look at various features including, but not limited to, overall appearance, ma- 
terials, construction of the upper and construction of the outer sole. The general appear- 
ance and many of the construction features present in the Quest are also present in athletic 
footwear. Notwithstanding these similarities, the weight and inflexibility of the Quest’s 
outer sole makes it more akin to non-athletic footwear. The Quest is classified under sub- 
heading 6404.19.90, HTSUSA. 


Holding: 


NY G80670 is modified. The below the ankle hiking shoe, referred to as the Quest, is clas- 
sified under subheading 6404.19.90, HTSUSA, which provides for Footwear with outer 
soles of rubber, plastics, leather or composition leather and uppers of textile materials: 
Footwear with outer soles of rubber or plastics: Other: Other: Valued over $12/pair. The 
general column one rate of duty is 9 percent ad valorem. 

The classification of the style Cassile in NY G80670 remains unchanged. However, be- 
cause the version of the style Cassile now being imported is different than the version con- 
sidered in NY G80670, it may no longer be classified under subheading 6404.11.90, 
HTSUSA. A copy of both this ruling letter and NY G80670 should be provided with the 
entry documents filed at the time this merchandise is imported. 


Effect on Other Rulings 
NY G80670, issued on September 12, 2000, is hereby MODIFIED. In accordance with 19 


U.S.C. §1625(c), this ruling will become effective 60 days after its publication in the Cus- 
TOMS BULLETIN. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
THE MICRO TRUK 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treatment 
relating to tariff classification of the Micro Truk. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of the Micro Truk, and to revoke any treatment Customs has 
previously accorded to substantially identical transactions. These are 
small wheeled maintenance vehicles for the transport of goods in re- 
stricted areas over short distances. Customs invites comments on the 
correctness of the proposed action. 


DATE: Comments must be received on or before October 26, 2001. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. Submitted 
comments may be inspected at the same location during regular busi- 
ness hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
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classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling relating to 
the tariff classification of the Micro Truk. Although in this notice Cus- 
toms is specifically referring to one ruling, NY F82672, this notice cov- 
ers any rulings on this merchandise which may exist but have not been 
specifically identified. Customs has undertaken reasonable efforts to 
search existing data bases for rulings in addition to the one identified. 
No further rulings have been identified. Any party who has received an 
interpretative ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision, or protest review decision) on the merchan- 
dise subject to this notice, should advise Customs during this notice pe- 
riod. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or his agents 
for importations of merchandise subsequent to this notice. 

In NY F82672, dated February 11, 2000, the Micro Truk was held to 
be classifiable as a motor vehicle for the transport of goods, in subhead- 
ing 8704.31.00, HTSUS. This ruling was based on the belief that the ve- 
hicle was principally used to transport goods. NY F82672 is set forth as 
“Attachment A” to this document. 

It is now Customs position that the Micro Truk is classifiable in sub- 
heading 8709.19.00, HTSUS, as a self-propelled works truck. Pursuant 
to 19 U.S.C. 1625(c)(1)), Customs intends to revoke NY F82672 and any 
other ruling not specifically identified to reflect the proper classifica- 
tion of the merchandise pursuant to the analysis in HQ 965246, which is 
set forth as “Attachment B” to this document. Additionally, pursuant to 
19 U.S.C. 1625(c)(2), Customs intends to revoke any treatment it pre- 
viously accorded to substantially identical transactions. Before taking 
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this action, we will give consideration to any written comments timely 
received. 


Dated: September 10, 2001. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CuSTOMS SERVIC! 
New York, NY, February 11, 2000. 
CLA-2-87:RR:NC:MM:101 F82672 
Category: Classification 
Tariff No. 8704.31.0020 
R. WILLIAM SANFORD, CEO 
ETRO MOTORS CORPORATION 
2595 North Orange Blossom Trail 
Kissimmee, Florida 34744 


Re: The tariff classification of the Metro Motors Micro Truk from South Korea 


DEAR MR. SANFORD 

In your letter dated February 2, 2000 you requested a tariff classification ruling 

You submitted brochures depicting the Metro Motors Micro Truk. You state that the pri- 
mary uses of the vehicles are for: 

° Grounds/landscaping 

° Facility maintenance (carpenters, roofer, plumbers, etc.) 

° Security (Police/fire protection) 

° Athletic (moving injured players, equipment moving, etc) 

° Handicap access/confined space rescue/food service delivery, etc 

The Micro Truk has a cab for two people and a cargo area in the rear. It can be ordered 
with a Standard Bed (130” bed)—Model 1010, or a long Bed (145” bed)—Model 1020. The 
Beds have fold down sides and tailgate. Both are powered by a 38 HP gasoline, spark igni- 
tion internal combustion engine. Features for both are 4-wheel hydraulic brakes, 3-speed 
manual transmission, electronic ignition, front bumper, headlights, taillights, brake 
lights, turn signals, four-way flashers, two-speed intermittent wipers with washer, heater 
defroster, inside/outside rearview mirrors, seat belts, dome light. The maximum speed is 25 

ghways 

You state that you believe that these vehicles are properly classified 8703.21.0000 HTS 
which provides for Motor cars and other motor vehicles principally designed for the trans 
port of persons (other than those of heading 8702), including station wagons and racing 
cars: Other vehicles, with spark-ignition internal combustion reciprocating piston engine 
Of a cylinder capacity not exceeding 1,000 cc with a duty rate of 2.5% ad valorem 

We disagree. The Micro Truk is not principally designed for the transport of persons but 
a vehicle designed for the transport of goods. 

The applicable subheading for the Metro Motors Micro Truk will be 8704.31.0020, Har- 
monized Tariff Schedule of the United States (HTS), which provides for Motor vehicles for 
the transport of goods: Other, with a spark-ignition internal combustion piston engine: 
G.V.W. not exceeding 5 metric tons: G.V.W. not exceeding 2.5 metric tons. The rate of duty will 
be 25% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 


(19 C.ER. 177). 
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A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-637-7035. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CuSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965246 JAS 
Category: Classification 
Tariff No. 8709.19.00 
Mr. Harvey B. Fox 
ADDUCI, MASTRIANI & SCHAUMBERG, L.L.P. 
1200 Seventeenth Street, N.W. 
Washington, DC 20036 


Re: Micro Truk; NY F82672 Revoked. 


DEAR Mk. Fox 

This is in response to your letter of October 16, 2000, on behalf of Metro Motors Corpora- 
tion, requesting reconsideration of NY F82672, concerning the classification under the 
Harmonized Tariff Schedule of the United States (HTSUS), of the Micro Truk. In this rul- 
ing, which the Director of Customs National Commodity Specialist Division, New York, is- 
sued to Metro Motors on February 11, 2000, the Micro Truk was held to be classifiable as a 
motor vehicle for the transport of goods, in subheading 8704.31.00, HTSUS. We have re- 
considered this classification and now believe that it is incorrect. 

Facts: 

The Micro Truck was described in the cited ruling as having a cab for two people and a 
rear cargo bed with fold down sides and tailgate. It is available as a 130-inch Standard Bed, 
model 1010, ora 145-inch Long Bed, model 1020. The vehicle is powered by a 38 hp, gasoline 
powered spark ignition internal combustion engine, and has a 3-speed manual transmis- 
sion and 4-wheel hydraulic brakes. Design features include front bumper, headlights, tail- 
lights, brake lights and turn signals, and four-way flashers. The Micro Truk is equipped 
with two-speed intermittent wipers with washer, heater/defroster, inside/outside rearview 
mirrors, seat belts and dome light. 

The Micro Truk is capable of a 25 mph maximum speed and is not advertised for use on 
the public roads. The vehicle is advertised for use in landscaping, facility maintenance, se- 
curity, i.e., police fire protection, food service delivery, and in athletic applications such as 
removing injured players from the field and moving around equipment and personnel. 

The HTSUS provisions under consideration are as follows: 

8704 Motor vehicles for the transport of goods: 
Other, with spark-ignition internal combustion piston engine: 
8704.31.00 G.V.W. not exceeding 5 metric tons 


* * * * * * * 


8709 Works trucks, self-propelled, not fitted with lifting or handling equip- 
ment, of the type used in factories, warehouses, dock areas or airports 
for short distance transport of goods; * * *; parts of the foregoing ve- 
nicles ** *: 

Vehicles: 

8709.11.00 Electrical 

8709.19.00 Other 
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Issue: 


Whether the Micro Truk, as described, is a works truck of heading 8709. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level. 
Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989) 

The Micro Truk is at least prima facie described by the terms of heading 8704, HTSUS, as 
a motor vehicle for the transport of goods. However, we do not believe that a specificity 
analysis is warranted here. This is because the ENs on p. 1554 list certain design features 
of the works trucks of heading 8709, HTSUS, which distinguish them from the vehicles of 
heading 8704. Among these are their construction and special design features which make 
them unsuitable for the transport of goods by road or other public ways; their top speed 
when laden is generally not more than 30 to 35 km/h; their turning radius is approximately 
equal to the length of the vehicle itself; vehicles of heading 8709 do not usually have a closed 
driving cab, the accommodation for the driver often being no more than a platform on 
which to stand. Certain types may be equipped with a protective frame or metal screen; 
such works trucks are normally fitted with a platform or container on which the goods are 
loaded 

Vehicles similar to the Micro Truk are marketed to a wide range of potential users with 
the vehicles’ intended purpose in mind, i.e., work. They are sold for use in golf course main- 
tenance, to haul fertilizer, sand, etc., even personnel. These uses have expanded to include 
hunters and other recreational users and their gear. Among the users are universities with 
closed campuses and businesses with large areas to cover but limited road access, in trans- 
porting materials, security personnel, etc. Some vehicles even have specially constructed 
beds for stretchers for use by medical-rescue teams in rough terrain. 

However, heading 8709 covers vehicles of a kind used in the environments specified in 
the text. This is a provision governed by “use.” See Group Italglass v. United States, 17 CIT 
226 (1993). As such, it is the principal use of the class or kind of vehicles to which the Micro 
Truk belongs that governs classification here. 

Because of the wide range of potential uses, both on and off-road, we will focus our atten- 
tion on the 8709 ENs. As described, the Micro Truk is equipped with numerous design fea- 
tures common to small pickup trucks. Also included are comfort and convenience items 
like interior mirrors, shoulder and lap restraints, and safety glass. The latter suggest sig- 
nificant on-road uses. However, in a letter to Metro Motors, dated January 25, 1999, the 
National Highway Traffic Safety Administration, U.S. Department of Transportation, ex- 
amined numerous factors related to the Micro Truk, and concluded that it was not a “mo- 
tor vehicle” for purpose of regulations administered by that agency. The Micro Truk’s 
advertised speed of 25 mph is apparently an unladen speed. Additional information now 
available indicates that the Micro Truk’s top speed with a standard payload is 20 mph or 33 
km/h. This is within the parameters stated in the ENs. The overall length of the Micro 
Truk, either 130 inches (Standard Bed) and 145 inches (Long Bed), is “approximately” 
equal to the vehicle’s minimum radius, which is listed in submitted specifications as 149 
inches. Finally, whether the Micro Truk’s enclosed cargo bed with drop-down sides and 
tailgate qualifies as a platform or container on which the goods are loaded is uncertain. 
However, the vehicle does have a closed driving cab, which is not characteristic of vehicles 
of heading 8709. 

We conclude that, on balance, the Micro Truk, as described, has a majority of the design 
features listed in the 8709 ENs as common to vehicles of that heading. For this reason, the 
Micro Truk belongs to the class or kind of vehicles principally used as a works truck of 
heading 8709. This conclusion is consistent with the classification of utility vehicles 
deemed substantially similar in terms of design and intended service applications to the 
Micro Truk. See, for example, the Mule utility vehicle (HQ 954173, dated September 22, 
1993), the Gator utility vehicle (VY C83109, dated January 29, 1998), and the Carryall util- 
ity vehicle (HQ 960303, dated May 13, 1997). 





2° CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 39, SEPTEMBER 26, 2001 


Holding: 


Under the authority of GRI 1, the Micro Truk is provided for in heading 8709. It is classi- 
fiable in subheading 8709.19.00, HTSUS. Accordingly, NY F82672, dated February 11, 
2000, is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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